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INTRODUCTION

Pursuant to 47 C.F.R. § 1.2,! DISH Network L.L.C. f/k/a EchoStar Satellite
L.L.C. (“DISH”), respectfully submits this Petition for Clarification and
Declaratory Ruling (this “Petition”) by the Federal Communications Commission
(the “Commission”) relating to certain provisions of the Telephone Consumer
Protection Act of 1991, 47 U.S.C. § 227 (the “TCPA™), and the rules and
regulations implementing the TCPA, but only to the extent that those provisions,
rules, and regulations govern the rights of private litigants. First, this Petition
seeks a declaration that a violation of 47 U.S.C. § 227(b)(1)(B)? and certain of its
associated regulations, specifically 47 C.F.R. § 64.1200(a)(2),> 47 C.FR. §
64.1200(b)(1),* and 47 C.F.R. § 64.1200(b)(2),* gives rise to liability in a private

cause of action under 47 U.S.C. § 227(b)(3)¢ only against the “person™ that

147CFR. § 1.2 provides: “The Commission may, in accordance with section 5(d) of the Administrative Procedure
Act, on motion or on its own motion issue a declaratory ruling terminating a controversy or removing uncertainty.”

247UScC. § 227(b)(1)(B) provides, in pertinent part: “It shall be unlawful for any person . . . to initiate any
telephone call to any residential telephone line using an artificial or prerecorded voice to deliver a message without
the prior express consent of the called party .. .."

347CFR § 64.1200(a)(2) provides, in pertinent part: “No person or entity may: . . . /nitiate any telephone call to
any residential line using an artificial or prerecorded voice to deliver a message without the prior express consent of
the called party.”

4 47 C.F.R. § 64.1200(b)(1) provides, in pertinent part: “All artificial or prerecorded telephone messages shall: At
the beginning of the message, state clearly the identity of the business, individual, or other entity that is responsible
for initiating the call. [f a business is responsible for initiating the call, the name under which the entity is registered
to conduct business . . . must be stated."

5 47 C.F.R. § 64.1200(b)(2) provides, in pertinent part: “All artificial or prerccorded telephone messages shall: . . .
During or after the message, state clearly the telephone number (other than that of the autodialer or prerecorded
message player that placed the call) of such business, other entity, or individual.”

6 47 U.S.C. § 227(b)(3) provides, in pertinent part: “A person or entity may, if otherwise permitted by the laws or
rules of court of a State, bring in an appropriate court of that State—(A) an action based on a violation of this
subsection or the regulations prescribed under this subsection to enjoin such violation, (B) an action to recover for









Circuit thereafter referred the case, noting that “[t]he FCC has agreed to issue a
prompt ruling if the parties seek a decision from the agency.”!? DISH now files the
instant Petition for Clarification and Declaratory Ruling.

ARGUMENT
L A Violation Of 47 U.S.C. § 227(b)(1)(B), 47 C.F.R. § 64.1200(a)(2), 47

C.F.R. § 64.1200(b)(1), Or 47 C.F.R. § 64.1200(b)(2), Gives Rise To

Liability In A Private Cause Of Action Under 47 U.S.C. § 227(b)(3)

Only Against The Person That Initiates The Violative Prerecorded

Telephone Call.

A The Prerecorded Call Provisions Are Clear On Their Face.

The prerecorded call provisions of the TCPA, 47 U.S.C. §§ 227(b)(1)(B) and
(b)(3), and the pertinent regulations implementing § 227(b), 47 C.F.R. §
64.1200(a)(2), 47 C.F.R. § 64.1200(b)(1), and 47 C.F.R. § 64.1200(b)(2), are clear
and unambiguous. In 47 U.S.C. § 227(b)(1)(B), Congress chose to attribute
liability only to the person that “initiate[d]”'® the violative prerecorded call.
Congress chose not to include the phrases “on behalf of,” “on whose behalf,” or

any similar phrase giving rise to vicarious liability. 47 U.S.C. § 227(b)(1)(B)

provides, in pertinent part:

16 See id., at *15.
17 See id,, at *20-21.

18 The TCPA and its regulations do not define the term “initiate.” When Congress does not define terms in a
statute, the terms must be construed “according to their ordinary and natural meanings.” United States v. Herrera,
29 F. Supp. 2d 756, 760 (N.D. Tex. 1998). In Herrera, the court examined another federal statute that did not define
the term “initiate.” The court found that “‘initiate’ commonly means to ‘commence; start; [or] introduce." /d.
(quoting Black's Law Dictionary at 784). Thus, with respect to 47 U.S.C. § 227(b)(1)(B), the person that






intended liability to attach to “the defendant” that “Initiate[d]” the prerecorded
telephone call.

“In enacting the TCPA, Congress wrote precisely.”20 Indeed, and to the
extent that the Commission reads 47 US.C. § 227(c)(5) to impose vicarious
liability (which it should not),2! the Commission should find that Congress knew
exactly how to impose liability when one person was acting “by or on behalf of”
another person (that is, Congress knew how to impose vicarious liability), as
evidenced by its inclusion of that language in the immediately proximate
subsection of the TCPA.22 “[W]here Congress includes particular language in one
section of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposefully in the disparate
inclusion or exclusion.”?? Deliberative bodies are obligated to give effect to such a
clear distinction when Congress chooses to use different language in proximate

subsections of the same statute.?# In drafting the TCPA, Congress chose to omit

19 47 U.8.C. § 227(5)(3).
20 fn1'l Science & Tech. Inst., Inc. v. Inacom Communications, Inc., 106 F.3d 1146, 1152 (4th Cir. 1997).

21 |t is DISH’s position that Section 227(c)(5) merely creates a procedural mechanism for a private cause of action.
It does not create liability, much less vicarious liability. The arguments raised above are made in alternative to
this position. Notably, in referring this case to the Commission, the Sixth Circuit raised the following question:
“[D]oes § 227(c)(5) create liability for entities on whose behalf calls are made even though the section is
labeled only as a private right of action and even though individuals still must sue for violations of regulations.”
Charvat, 2010 U.S. App. LEXIS 26404, at *9,

22 5ee, e.g, 47 U.S.C. § 227(c)(5).
23 Immigration & Naturalization Serv. v. Cardozo-Fonseca, 480 U.S. 421, 432 (1987).

24 Russello v. United States, 464 U.S. 16, 23 (1983).






No person or entity may: . . . /nitiate any telephone call to any
residential line using an artificial or prerecorded voice to deliver a
message without the prior express consent of the called party.

(Emphasis added. )26

At least one of the regulations promulgated according to the TCPA actually
uses the terms “on whose behalf” and “initiated” differently in the same sentence
of the same regulatory subsection.?’ If the term “initiate” includes not only the
person that directly places a prerecorded call, but also the person on whose behalf
the call was placed, then the term “seller” is redundant and superfluous to the term
“telemarketer.”28 Certainly, the Commission has not engaged in redundant and
superfluous drafting. Rather, the. Commission has followed Congress’ intent and
has correctly drawn a clear distinction between the person that “initiates” a call and
the person “on whose behalf” the call was initiated.

In drafting the prerecorded call provisions of § 227(b), Congress and the
Commission expressly and clearly referred to the person that “initiate[s]” the
prerecorded call. Congress and the Commission expressly and clearly omitted any

indication that liability should attach to the person “on whose behalf” the

26 The Commission specifically excepted calls “made by or on behalf of a tax-exempt nonprofit organization”
(emphasis added) from the prohibition contained in 47 C.F.R. § 64.1200(a)(2), indicating that the Commission, like
Congress, recognized the distinction between the person that initiates a call and the person on whose behalf the call
is initiated.

27 See 47 C.F.R. § 64.1200(f)(5) (defining a “scller,” in part, as “the person or entity on whose behalf a telephone
call or message is initiated.”) (Emphasis added); see also 47 C.F.R. § 64.1200(d)(5) (“Affiliated persons or entities.

In the absence of a specific request by the subscriber to the contrary, a residential subscriber’s do-not-call request
shall apply to the particulur business entity making the call (or on whose behalf a call is made) . . . .").



prerecorded call was initiated. Thus, DISH simply seeks a declaration that
Congress and the Commission meant what they wrote, and that a violation of 47
U.S.C. § 227(b)(1)(B), 47 C.F.R. § 64.1200(a)(2), 47 C.F.R. § 64.1200(b)(1), or 47
C.F.R. § 64.1200(b)(2), gives rise to liability in a private cause of action under 47
U.S.C. § 227(b)(3) only against the person that initiates the violative prerecorded
telephone call.

B.  Congress Intended Disparate Treatment Between § 227(b)(3) And §
227(c)(5) With Respect To Vicarious Liability.

Congress intended disparate treatment between § 227(b)(3) and §
227(c)(5).# When a prerecorded call in violation of § 227(b)(1)(B) occurs, a
consumer is immediately permitted to bring a private cause of action under §
227(b)(3) against the person that initiated the call. A second call is not necessary.
Other than those calls initiated for emergency purposes, or exempted by
Commission rule or order,? liability is absolute. Knowledge on the part of the
person initiating the call that the act of initiating the prerecorded call is a violation
is not necessary.3! In effect, a violation of § 227(b)(1)(B) is a strict liability act for

the “person” that “initiated” the prerecorded call, i.e., the telemarketer. The

28 50¢ 47 C.F.R. § 64.1200(F)(6) (defining a “‘telcharketer,” in part, as “the person or entity that initiates a telephone
call or message ....").

29 As set forth above, it is DISH’s position that Section 227(c)(5) merely creates a procedural mechanism for a
private cause of action. [t does not create liability, much less vicarious liability. Thus, as a threshold matter, DISH
respectfully submits that the Commission should address whether the TCPA gives rise to vicarious liability az all.

30 47 u.s.C. § 227(b)(1)(B).












C.F.R. § 64.1200(b)(2), gives rise to liability in a private cause of action under 47
U.S.C. § 227(b)(3) only against the person that initiates the violative prerecorded
telephone call.

II.  The Commission Should Declare That For A Violative Telephone Call

To Be Deemed Made “on behalf of” A Person, The Call Must Have

Been Made At The Person’s “direction and request.”

As set forth above, 47 U.S.C. § 227(c)(5) provides for a private cause of
action for an individual who “has received more than one telephone call within any
12-month period by or on behalf of the same entity in violation of the regulations
prescribed under” 47 U.S.C. §227(c). (Emphasis added). Congress could have, but
did not, provide that for liability to attach to the person, the violative call simply
must have been made by the telemarketer for the purpose of selling the person’s
wares (even when the person is unaware that its wares are being sold to that
consumer). Thus, more is required to attribute the bad acts of the telemarketer to
the person.

In this Petition, DISH requests that the Commission declare that for a
violative telephone call to be deemed made “on behalf of” a person, the call must
have been made at the person’s “direction and request.”® Relevant factors are: (1)

whether the telemarketer was specifically instructed to call the consumer; (2)

whether the called consumer’s telephone number was provided to the telemarketer

39 See Worsham v. Natiomvide Ins. Agency, 772 A.2d 868, 878 (Md. Ct. App. 2001).
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